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· ~~: File No: V2(ST)98/Ahd-South/2018-19
Stay Appl.No. /2018-19

fl 3a im anga (sr4ti) &RT trrmf
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/WS08/Ref-34(ST)/PV/18-19 Wflcn: 28.06.2018 issued
by Assistant Commissioner, Div-VIII, Central Tax, Ahmedabad-South

Jll\m 3m~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-097-2018-19.
f<:.rrcr, Date : 05-11-2018 vTRT ffl cJft TIR@" Date of IssueGt

-0
r ar4leafat vi uar Name & Address of the Appellant/ Respondent

Vaibhav Jajoo
Ahmedabad

aol{ aif@hr z 3rfta am?gr a arias agra ma & at a ga am? uR zenferf ft aag + em a/f@rant st
318) znr yr)err area vgd aaar &t

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

a7ld ral T y7)erur 3mar
Revis.ion application to Government of India :

(1) ~~~ 3TIETf.iwr . 1994 cJft 'cITTT 37a fa qag ng mi a if wrrcm 'cITTT m'r '3(!-'cITT'f * >I~~
,f, 3TIT7fc'f '.!"Rl lllUf 3Trtjcf,'[ 3ltTR' Wtjcf, 1:rm'f mclm', fc\m~. XNIB[ fcr:rrrr, mm~. m'rcf;=r cfl'q 'l'fcFl' , m:fG 1ff1f , ~ ~
: 110001 mr qjf v!Fl1 ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

. Ministry of Finance, Department of Revenue, 4111 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~r~ ~ cf,) 'ITTf.i a ma ii ura fl grfala fa#t suGrI zIT 3Flf cITTfflFl' if <If f<lffiT ~ ~ ~
. 1rumrrR # maur g; mrf 't/, m fcITTfr ~ m~ 't/ 't!IB cf6' fclffiT <ITTfflR 't/ m fa4h +wem ii ztm a)uR
)r g{ sl
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
vyarehouse or in storage whether in a factory or in a warehouse.

(b) · ·In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

zf ze rqr fu Rn na #a (u uqr l) mm fclRrr Tfm ~ 'ITT I
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«) rd 3 are f0fl 1,I wm i ruff HG T n1 HT cfi fcl"frr:rrur ii qitr zycn a4 me r 3Ira
qt a [z a nru i sit 11Rcf cfi qffix feat#lg ur re # Raffa &t

In case _of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods whicl1 are exported
to any country or territory outside India.

(1) uf 4wt ar zprart f)g far an«a # are (aura zu per at) ff fhn TIT H1Fol 8lI

· (c) In case of goods exported outside India export to Nepal or Bhutnn, without payment of
duly.

3if1 Una=T a6) sar gyca # :fRll"f a frg it sq@l fee rzI c#r n{ & ail wt arr uit gr nr d
f:-i<fll c:r, :JDlfclcJ, 3Tf¥CT , 3l'l@" cfi &RT tffffif cff fl1flf "CR "<lT ~ ii ~ 3ffe'.r frrwr (-;:f.2) 1998 tTRI ·109 I;rxl

qua fg Tg st

. (d) Credit of_ any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Comrnissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ft

(b)

(1) a·)u uwrr zyera (34la) Pura68, 2oo a fu o aiaf Raff qr1 ian gg--o i al tfii ii,
)la ant?r if an2gr )fa Reita Rhma sf pr-3rt qi 3rat arr? c#r c:T-r.'r >fffi,.1'i cfi x'rw.r
iJl°t.rCT 31FI~ W<IT \.il"Fll 'c!Tffi-q- t U rer tar z. hr 4ngff 3icfrrci" tITTf 35-~- 1'i f.rtrlf«r tfir er, :!1Ril'l
,f, xrr,rp er,· x-fl\l.T i:t3TR--G ~R c#f >fR'l" 'lfr m-;:fr ~ I

Tho above application shall be made in duplicate in Form No. EA-8 as specified under
nule, 0 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
lhe orcl0,r sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. ltshould also be accompanied by c1
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff)a 3qr4a a er uef ia van a alaqt at sua am zt atqt 2oo/- p)a quart 6\ w,
3j} u@ vi a va erg l vnr zt a) 1 ooo /- <Bl i:p"ffi 'l_fRfR <Bl vl"ft:! I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fut pet. du 8qri zyeu vi arm an9Rh1 nrf@qr a ,R 3r9e
Appeal to Custom, Excise_, & Service Tax Appellate Tribunal.

() a=alt vnra zycan a1f@fr, 1944 <Bl tJNf 35-~/35-i cfi 3RfT@:-

Uncler Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(,1,) -:FI\'! rt, f;ts[(l q~ 2 (1) tfJ it aI; 3gr a 3rcrar #) 3r@la, arftcit cfi mt ii )t yet, ft
urrr ye vi taraw an@tr =urn@raw (Rrec) #) 4fa 2tflq 9)fear, 3rsnar4ra i sir-20, ]
)e acct a7rug, )rvfI, 31a(ala-380016

(3) To tl1e west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

6



--:-3---

Te appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied afJainst (one which at le_ast should be accompanied by a fee of Rs.1,000/-,
l~s.5,000/- and Rs:I0,000/- where amount of duty/ penalty I demand / refund is upto 5
L:1c, 5 Lac lo 50 Lac and above 50 Lac respectively in the form of crossed bani< draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where tile bench of any nominate public sector bank of the place where the bench of
tile Tribunal is situated.

(1) n1f2 zr 3mgr i a{ y an2git atrt ah & at rel Te Wern a fu #i hr grar vja
ar fr wrrr nRg gr azr a &ha gg aft fa frat ul arf au # fu zrenfenf 3rflRrzr
·mnI[)awur a) qa 3rf)c u €)l val at ya 3mar fclRrr \rITTTT t 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
p; 1id i11 tile aforesaid manner not withstanding the fact that the one appeal to the
/\ppellant Tribunal or the one application to the Central Govt. As the case may be, is
Filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(il) ')Wlrair :Uc,cf1 3lfu~lflf 1970 lf2TT Wfmr ~ 3~-1 cB' 3@<ffi fr!tfrfur -~ 3l"jtfR 'i3cITf 3~ lfT
yr arr zuenfen ffr f@eat a amt ii r@ta at a IR tr{ ~.6.50 t)x-'r clTT .;[JllJle;lll ~

li'<1ir:; iJlll 5\;:n ·=en!%~ 1
0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall n court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of t11e court fee Act, 1975 as amended.

(5) s.13jk vii[a +mrii pt fiaua4 ate fail 4) 3it ft sent naffa fhu urar & ui f)ye,
a·hr unreel zya ya arm 3r4)flu mrzn@aw (arufffafn) fr, +go2 3i ffea &

Attention iii invitee! to the rules covering these and other related matter contended in the
Custo1m,, Excise f!...,_ Service Tax Appellate Tribunal (Procedure) Rules, 1982.

iur ya, as{tu Una=r zyca gi aa an@flt urn@aw (frez), a f 3rf)al a ra i
.:r;-\1c:/J ;FJfJf (Dcman<l) \'Cf cts° (Penaltv) clTT 10% ua 5ram aar 31fear; k 1if, 3ff@arr Ta ;_jj'J=fT 10·J

,!,-ll~ :{ii.ft..! i !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

·JmH)

0
&r3narea ail )a asa 3iaafr, gnf@ z@tar "aacr#i"Duty Demanded) -

(i) (Section)~5 11D~~~T«=r~ffi;
(ii) fr arr )nrdz 3f3 ft uRr; .
(iii) ~)al4sfefrija err 6 4 rzr2rf@.

For on cippeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
tile Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit rn11ount shc:ill not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
1nanc.latory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
C0nlrc1I Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

·"'.,1 ;;
1
1· .:m~·or -q, ,;© 3r4hr qf@)aur a +mar rzi srea 3mcTT QW<fi m ~ fcictf~d 'QT 'RT ;m'-a,- fct;'tJ' aN Q_!<.>-cf

1

c)1
+· , , • . ..:> .:,

· 1.0% ar-,arar tTT ail hsar au fafer t aa vs # 10% mrarar q-{" cfi'l" ';]ff~ ~·1
-~ .:, ~ 'ftc!lm? (~-> .·-. ·7

· ln view of above, an appeal against this order shall lie before the Tribun9!paymentf
I n% of I he, rll 1\y. dema nded where duty or duty and penally a re in d 1sPLI te, qrlf'pawwerg%
pc11,1l_ly ulone 1s 111 dispute. t\, \,\ (~~-····)9/,j?).°-7as,vs .$/

*-- ·-



F.No. V2(ST)98/Ahd-South/18-19

ORDER-IN-APPEAL

M/s. Vaibhav Jajoo,,B-803,Dev Aurum Residency,Anandnagar cross Road,

Prahaladnagar,satellite,Ahmedabad (henceforth, "appellant") has filed the

present appeal against the Order-in-original No.CGST/WS08/Ref-34 (ST)/PV/ 18

19 dated 28.06.2018 (henceforth,"impugned order") issued by the Assistant

Commissioner, CGST, Division-VIII, Ahmedabad-South (henceforth,"adjudicating

authority").

2. The facts of" the case in brief are that appellant who had purchased a

residential unit .from the- developer/builder M/s. Dev Procon
I

Limited,Ahmedabad, filed a refund claim of service tax Rs.1,7 6,130/- on the basis

of the judgment of Hon' ble High Court of Delhi in case of Suresh Kumar Bansal &

Anuj Goyel &, others v/s Union of India (2016(6)TMl192 Delhi High Court) which

was rejected initially under 010 no.SD-02/REF-166/VIP/2016 doted 17.10.2016 by

the refund sanctioning authority on the ground that the service provider M/s.

Dev Procon Limited was not reregistered & not paid/deposited the tax with the

service tax department and also on time bar issue. Appeal preferred by the

claimant against said OIO dated 17.10.2016 was rejected by Commissioner

(Appeal-ll),Central Excise Ahmedabad under OIA No. AHM-SVTAX-000-APP-041-

17-18 dated 10.07.2017Therefore,the appellant approached the
CESTAT,Ahmedabad who under order· No. A/13814//2017 dated 24.11.2017

allowed the appeal and directed the adjudicating authority to ascertain from

the developer whether service tax has been collected from the claimant and to

sanction the refund alongwith interest. The adjudicating authority, after

necessary verification of collection of tax amount from the claimant and

payment of the same to the service tax department by the developer,

sanctioned the refund.

0

3. Being aggrieved with the impugned order the appellant preferred this

appeal claiming interest on delayed payment of refund stating that

adjudicating authority has missed to follow the directions of Hon'ble CESTAT,

Section 11 BB of the Cental Excise Act, 1944 and departmental circular No

670/61/2002-CX dated 1.10.2002. They cited case law of Tata Chemicals v/s

Commissioner of C.Ex.Rajkot(2016(334)ELT133(Tri.Ahd),Ranbaxy Laboratory Ltd

v/s _ UOl9201 l (273}ELT3(SC} etc to stat that interest payment occurs from the

expiry of three months from the date of refund application made under Section

11B(1) of the Cental Excise Act, 1944 and case law Paper Products JJ.Gl_....~tr;f~
19an«ssc & coteetor ct central etevadodas"one,

( 4k.J1/ \ ? \ ~ 1 '
1 I p-- · c_( . , 1 ~ !tit ' » •al

\·. \-.,~--· •• : __ .-' 1·_'.J .
0 r ? , 2, -,a At's so 4" ·v
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F.No. V2(ST)98/Ahd-South/18-19

Chemical Industries(2002(143) ELTl 9(SC) etc to stat that circulars/instructions

issued by CBEC are binding on the department, etc.,

4. In the Personal hearing held on 11.10.2018, Shri Vaibhav Jajoo reiterated

the grounds of appeal and requested for interest as per order No.

A/13814//2017 dated 24.11.2017 of CESTAT,Ahmedabad.

5. I have carefully gone through the appeal memorandum. The limited issue

which requires determination in the case is whether the appellant is entitled for

interest on refund amount. Section 11 BB of the Central Excise Act 1944 deals

with interest on delayed refunds which is reproduced below for ease of

reference:

"Section i1BB. Interest on delayedrefunds. ·
ff any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date of receipt of application
under sub-section (1) of that section, there shall be paid to that applicant interest at
such rate, not below five per cent and not exceeding thirty per cent per annum as
is for the time being fixed by the Central Government, by Notification in the Official
Gazette, on such duty from the date immediately after the expiry of three months from
the date of receipt of such application till the date of refund of such duty :
Provided that where any duty ordered to be refunded under sub-section (2) of section
11B in respect of an application under sub-section (1) of that section made before the
date on which the Finance Bill, 1995 receives the assent of the President, is not
refunded within three months from such date, there shall be paid to the applicant
interest under this section from the date immediately after three months from such
date, till the date of refund of such duty."
Explanation provided under said section stipulates that;
"Explanation. - Where any order of refund is made by the Commissioner (Appeals),
Appellate Tribunal, National Tax Tribunal or any court against an order of the Assistant
Commissioner of Central Excise or Deputy Commissioner of Central Excise, under
sub-section (2) of section 11B, the order passed by the Commissioner (Appeals),
Appellate Tribunal, National Tax Tribunal or, as the case may be, by the court shall be
deemed to be an order passed under the said sub-section (2) for the purposes of this
section."

6. I find that the issue of interest and its interpretation has already been

settled by Hon'ble Apex court in case of Ranbaxy Laboratories Ltd v/s Union of

India (2012 (027)ELT 193 SC] and any contrary interpretation is bad in law and

not tenable. The original authority should have scrupulously followed this wherein

it is held that:
(9) " I is- manifest from the a fore-extracted provisions that Section 11

BB of the Act comes in to play only after an order for refund has been

made under Section 11 BB of the Act. Section 11 BB of the Act lays down

that in case any duty paid is found refundable and if the duty is not

refunded within a period of three months from the date of receipt of 'dJ-'·--aras
application to be submitted under sub-section (1) of Section 11of#fie«·.'?
Act, then the applicant shall be paid interest at such rate, as ma~ it(("'f1 /41:) \\
by the Central Government, on expry of a penod of three months fpo the 3$ '3#$

. ·,/~-~;._,,··· .. 1
'. "«o 4o /
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F.No. V2(ST)98/Ahd-South/18-19

date of receipt of an application. The explanation appearing below the

proviso to Section 11 BB introduced a deeming fiction that where the order

for refund of duty is not made by the Assistant Commissioner of Central

Excise or the Deputy Commissioner of Central Excise but by the court shall

be deemed to be an order made under sub-section (2) of Section 11BB of

the Act. It is clear that the explanation has nothing to do with the

postponement of the date from which interest becomes payable under

Section 11 BB of the Act.

Menifestly, interest under Section 11 BB of the Act becomes payable,

if on expiry of a period three months from the date of receipt of the

application for refund, the amount claimed is still not refunded. Thus, the

only interpretation of Section 11 BB that can be arrived at is that interest

under the said section becomes payable on the expiry of a period of three

months from the date of receipt of the application under sub-section { 1 / of

Section 11B of the Act and that the said explanation does not have any

bearing or connection with the date from which interest under Section 11BB

of the Act becomes payable."

7. From the above citation it is clear that interest under Section 11 BB ibid

becomes payable on the expiry of a period of three months from the date of

receipt of the application. Respectfully following the decision of Hon'ble Apex

court, I hold that the interest should be calculated and paid accordingly.

8. Hon'ble High Court of Gujarat in case of Kamakshi Tradexim (India) Pvt Ltd

v/s Union of India reported in 2017 (351) ELT 102(Guj) has categorically staled

that department can't take stand contrary to the decision given by the Apex

court. The facts of the case on hand are similar to the said cases and

categorically applicable. Furthermore, Hon' ble CESTAT under order supra has

made clear directions in this regard which needs to be followed meticulously.

9. In view of the above, the appeal filed by the appellant is allowed

with consequential relief.

The appeal filed by the appellant stands disposed of in above terms.

¢-
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Attested

e als)
Ahme d a

By R.P.A.D.
To,
M/s. Vaibhav Jajoo,
B-803,Dev Aurum Residency,
Anandnagar cross Road, Prahaladnagar,
Satellite,Ahmedabad.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -South.
3. The Additional Commissioner, Central Tax (System), Ahmedabad- South.
4. The Asstt./Deputy Commissioner, CGST Division-Ill, Ahmedabad - South.

5Guard File.
6. P.A. File
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